In the inspector's opinion on this slippery surface, it was
more than likely that an accident could occur <Tr. 49, 71-73, 86).
The potential for injury increases with any increased increment
of time (Tr. 72).  Abatement was achieved by blocking off access
to the area and by providing an alternative route (Tr. 49).

Mr. Mann indicated the spillage was not a hazard.  Each time
the rock color is changed the area is cleaned (Tr. 237, 238).
There are guard rails around the tank and no one has been injured
by this condition (Tr. 238).

Evaluation of the Evidence

The factual setting establishes a violation of the
regulation.  I reject Mr. Mann's testimony that no hazard ex-
isted.  This was a passageway that was obviously not clean within
the meaning of the regulation.  Mr. Mann does not deny the
existence of the condition.

Citation 2246291 should be affirmed.

Civil Penalty

The mandate to assess civil penalties is contained in
Section 110(i) now 30 U.S.C. 820(i) of the Act.  It provides:

(i> The Commission shall have authority to assess all civil
penalties provided in this Act,  In assessing civil monetary
penalties, the Commission shall consider the operator's
history of previous violations, the appropriateness of such
penalty to the size of the business of the operator charged,
whether the operator was negligent, the effect on the
operator's ability to continue in business, the gravity of
the violation, and the demonstrated good faith of the person
charged in attempting to achieve rapid compliance after
notification of a violation.

Concerning prior history: the computer printout (Ex. P34)
shows that respondent had no violations in the two year period
ending March 5, 1985.  The printout shows two violations before
March 6, 1983.  But, as the respondent contends, these would
appear to be the two citations vacated in Brubaker-Mann, Inc., 2
FMSHRC 227 (1980).  Accordingly, I conclude that the Secretary
has failed to prove any adverse history on the part of respondent.
The size of the penalty appears appropriate in relations to the
small size of the operator and the penalty is not likely to
affect the ability of the company to continue in business since
the company grosses approximately $1,000,000 annually. The
operator was negligent inasmuch as this accumulation most likely
occurred over a period of time and it could have been observed.
The gravity of the violation is low due to the fact that the
walkway was equipped with standard guard rails.  The respondent's
good faith is apparent inasmuch as it rapidly abated the vio-
lative condition.
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 commendable.  But such contributions do not
